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mosamzadebel stadiaze dauswrebeli  
gadawyvetilebis gamotanis gaumarTlebloba

gia liluaSvili

asocirebuli profesori
aRmosavleT evropis universiteti

Sesavali

saqarTvelos samoqalaqo saproceso kodeqsi, romlis SemuSavebaSic da danergvaSic 
aqtiurad monawileobda cnobili germaneli mecnieri helmut hainrixsi, sasamarTlo-
Si saqmis warmoebas yofs or nawilad: mosamzadebel stadiad, (anu rodesac xdeba saqmis 
momzadeba mTavar sxdomaze gansaxilvelad, rasac mxareTa werilobiTi Sejibris-werilo-
biTi warmoebis stadia SeiZleba vuwodoT) da sasamarTlos mTavar sxdomaze saqmeTa 
ganxilvis stadiad (anu rodesac mxareTa zepiri Sejibri mimdinareobs). es ori sta-
dia, Tavisi SinaarsiT da formiT, sruliad gansxvavebulia erTmaneTisgan. winamdebare 
statiaSi gansaxilveli problemis meti TvalsaCinoebisaTvis, mokled aRvniSnav, rom 
mosamzadebel stadiaze mosarCelis sarCeli da TandarTuli mtkicebulebebi gadaecema 
mopasuxes, xolo misi Sesagebeli TandarTuli mtkicebulebebiT gadacema mosarCeles. 
amasTan erTad, mxareebi sasamarTlos winaSe ayeneben garkveuli saxis Suamdgomlobeb-
sac. am dokumentebis erT pirs ki, kanonis Tanaxmad, mosamarTles utoveben. ivarau-
deba, rom mosamarTle ecnoba am dokumentebs, saWiroebis SemTxvevaSi, Suamdgomlobe-
bis ganxorcielebaSi exmareba maT. magaliTad, mosamarTle gamoiTxovs mtkicebulebebs 
sxvadasxva dawesebulebebidan da moqalaqeebidan (ssk 203.1 `b~ punqti). zogjer, maT 
mier warmodgenil dokumentebSi zogierTi sakiTxis gasarkvevad mxareebs avalebs maT 
mier warmodgenili werilobiTi masalebi Seavson, xolo saWiroebis SemTxvevaSi, ganmar-
ton kidec (ssk 203.1. `a~ punqti). mocemuli muxlis CamonaTvali amomwuravi ar aris. 
mosamarTles kanoniT ufleba aqvs ama Tu im konkretul samoqalaqo saqmeze Seasrulos 
sxva saproceso moqmedebebi, romelTa Sesrulebac, misi azriT, aucilebelia konkretu-
li saqmis droulad da sworad gadasawyvetad.1 amdenad, ssk-is 203-e muxli mTlianad 
mosamarTles exeba, radganac am muxliT gaTvaliswinebuli qmedebebi mosamarTlis gan-
saxorcielebelia.

mosamzadebel stadiaze, kanoniT gamonaklis SemTxvevebSi, mosamarTlem SeiZleba 
daniSnos mosamzadebeli sxdomac, magaliTad, ssk-is 205-e muxliT aseTi gamonaklisi 
SemTxveva SeiZleba iyos:

a) Tu mxareebis mier warmodgenili masala mosamarTlisaTvis imis varauds qmnis
rom mxareebi SeiZleba morigdnen

b) mopasuxem cnos sarCeli

g) mosarCelem uari Tqvas sarCelze

d) saqmis saTanadod momzadebis interesi amas moiTxovs.

1 qurdaZe, S. da xunaSvili, n. (2015). saqarTvelos samoqalaqo saproceso samarTali, gam. `meridiani~, gv. 413.
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yvela zemoT dasaxelebuli qmedebebi, garda mosamzadebeli sxdomisa, werilobiTi 
formiT xorcieldeba, rac amarTlebs am stadiis saxelsac _ werilobiTi Sejibri. es 
stadia mxareTa procesualuri uflebebis gamovlenis stadiaa, romelic agebulia dis-
poziciurobis, SejibrebiTobisa da mxareTa Tanasworobis fundamentur principebze.

samoqalaqo saproceso kodeqsSi 2007–2011 wlebSi ganxorcielebuli cvlilebebiT, 
am werilobiTi Sejibris stadiaze, sasamarTlos mieca ufleba gamoitanos dauswrebeli 
gadawyvetileba Sesageblis warudgenlobisaTvis. amave cvlilebebiT, sasamarTlo praqti-
kaSi damkvidrda wesi, rodesac mosamzadebel stadiaze CaniSnul mosamzadebel sxdomaze 
_ mxaris gamoucxadeblobisaTvis sasamarTlos gamoaqvs dauswrebeli gadaw yvetileba.

ramdenad gamarTlebulia saqmis momzadebis procesSi dauswrebeli gadawyvetilebis, 
rogorc sanqciis gamoyeneba? 

a) mosamzadebel stadiaze Sesageblis warudgenlobisTvis dauswrebeli gadawyvetile-
bis marTebuloba

2007 wlis dekembramde, 201-e muxlSi cvlilebebis Setanamde, moqmedebda wesi, rom-
lis Tanaxmadac, saqmis sasamarTlo ganxilvisaTvis momzadebis mizniT, mosamarTle ga-
daugzavnida mopasuxes sarCels da kodeqsiT gaTvaliswinebul sabuTebis aslebs, dau-
niSnavda mopasuxes vadas, raTa mas sarCelze da TandarTul sabuTebze Tavisi azri 
waredgina da a.S.

zemoaRniSnuli wesi mosamzadebel stadiaze, misi arsidan gamomdinare, warmoad-
genda mopasuxis uflebas da ara valdebulebas. mas unda scodnoda, rom ssk-is 206 
muxlidan gamomdinare, arasapatio mizeziT mosamarTlis miTiTebebis, werilobiTi masa-
lebis warudgenlobisaTvis, agreTve sxva moqmedebebis SeusruleblobisaTvis, maT So-
ris Suamdgomlobebis dauyeneblobisaTvisac (ssk 215-e muxlis me-2 nawili), aRar qonda 
ufleba Seesrulebina aseTi moqmedebebi saqmis arsebiTad ganxilvis dros.

amdenad, norma, romelic dargis specialist germanel iuristebTan erTad SemuSav-
da, naTlad aRniSnavda, rom Tu mosamzadebel stadiaze sapatio mizezis gareSe ar Seas-
rulebda mosamarTlis miTiTebebs, maT veRar Seasrulebda mTavar sxdomaze, rac, fa-
qtobrivad, saqmis wagebasac niSnavda. es iyo saqmis ganxilvis gaWianurebis winaaRmdeg 
mimarTuli SesaniSnavi meqanizmi. Tu praqtikaSi romelime mosamarTle am meqanizms ver 
axorcielebda, es iyo ara am normis brali, aramed sasamarTlo praqtikis problema, 
rac gamosworebas saWiroebda. magram, rogorc Cans, praqtikis problemis gamosworebas 
amjobines samoqalaqo saproceso kodeqsSi cvlilebebis Setana da saproceso urTier-
Tobis monawileze misi gadatana.

vfiqrob, zemoaRniSnulma cvlilebebma gamoiwvia ara mxolod saproceso kodeqsis 
fundamenturi principebis da sistemis darRveva, aramed, agreTve, stadiebis aRrevac. 
Tu raSi vlindeba yovelive es, qvemoT mokled gavaanalizebT.

2007 wlis da 2011 wlis 28 dekembris kanonebiT `samoqalaqo saproceso kodeqsSi cv-
lilebebisa da damatebebis Sesaxeb~, 201-e muxlSi Sevida cvlileba, romlis Tanaxmadac 
mopasuxes daekisra valdebuleba:

a) pasuxi gaeca sarCelze da masSi dasmul sakiTxebze

b) gamoeTqva Tavisi mosazrebebi sarCelisaTvis darTuli dokumentebis Sesaxeb

g) sasamarTlos mier gansazRvrul vadaSi miewodebina sasamarTlosTvis Tavisi pa-
suxi (Sesagebeli)

d) mieTiTebina mizezebisTvis da daesabuTebina Tu ratom ar eTanxmeba sarCelSi 
moyvanil romelime garemoebas

e) SesageblisTvis daerTo masSi miTiTebuli yvela mtkicebuleba
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v) Tu sapatio mizeziT ar SeeZlo mtkicebulebebis wardgena _ mieTiTebina amis Se-
saxeb pasuxSi.

garda imperatiuli miTiTebebisa, zemoaRniSnul muxlSi oTxjer aris naxsenebi fra-
za: `mopasuxe (igi) valdebulia~. valdebulebis darRvevisaTvis mopasuxis mimarT sami 
gansxvavebuli Sedegi dgeba: 

pirveli, Tu `srulyofilad~ da `Tanmimdevrulad~ ar gascems dasabuTebul pasuxs, 
an pasuxSi miTiTebul mtkicebulebebs ar daurTavs Sesagebels, mas erTmeva ufleba 
Seasrulos aseTi moqmedeba mTavar sxdomaze saqmis arsebiTad ganxilvis dros (ssk 
201-e muxlis me-4 da me-5 nawilebi).

meore, Tu ar Seasrulebs mosamarTlis miTiTebebs, ara sapatio mizeziT ar warad-
gens werilobiT masalas, an ar Seasrulebs sxva moqmedebebs, mas aRar eqneba ufle-
ba Seasrulos es moqmedebebi mTavar sxdomaze da, amasTan, mosamarTles SeuZlia  
50 lariT daajarimos is mxare (ssk 206-e muxli). 

mesame, Tu mopasuxe sarCels ar gascems pasuxs arasapatio mizeziT, mis mimarT gamo-
tanili iqneba dauswrebeli gadawyvetileba (ssk 201-e muxlis me-7 nawili).

amrigad, rogorc vxedavT, ssk-is 206-e muxli odnav detalurad CaiSala 201-e mux-
lis me-4 da me-5 nawilSi, romelic isedac iyo asaxuli ssk-is 206 muxliT gaTvaliswi-
nebul `mosamarTlis miTiTebebSi~ an `sxva moqmedebebis SeusruleblobaSi~. miuxedavad 
amisa, vfiqrob, dasaxelebuli me-4 da me-5 nawiliT gaTvaliswinebuli wesebi dadebiTad 
unda Sefasdes. 

meore SedegTan mimarTebaSi ssk-is 206-e muxli TiTqmis igive darCa, Tumca gaugebari 
xdeba mosamzadebel stadiaze dajarimebis wesis damkvidreba.

zemodasaxelebuli 206-e muxlis arsidan gamomdinare, mosamarTle uflebamosilia 
misi yoveli miTiTebis SeusruleblobisaTvis mxares jarimebi daakisros. sasamarTloSi 
wesrigis darRvevisaTvis jarimebis dakisreba kidev gasagebia, magram saqmis momzadebis 
dros uflebis ganuxorcieleblobisaTvis ki _ ara. Cemi azriT, Tu mxare ver waradgens 
werilobiT masalebs, an ver asrulebs sxva moqmedebas, romelic mosamarTlis miTiTebe-
bis mixedviT unda Seesrulebina, is amas veRar akeTebs saqmis arsebiTad ganxilvis dros 
ris gamoc, rogorc ukve aRvniSne, SeiZleba saqme waagos. aRniSnulidan gamomdinare, 
jarimis dakisreba zedmetad mimaCnia. amitom misi mizanic gaugebaria. 

rac Seexeba mesame SemTxvevas, kerZod, Sesageblis warudgenlobisaTvis dauswrebeli 
gadawyvetilebis gamotanas _ es wesi 2007 wlis 28 dekembris cvlilebiT damkvidrda. 

2007 wlis dekembramde moqmedi wesiT, rogorc zemoT aRvniSneT, mosamarTlis mier 
gansazRvrul vadaSi arasapatio mizeziT Sesageblis warmoudgenlobisaTvis, mxares 
erTmeoda ufleba Seesrulebina es moqmedebebi mosamzadebeli stadiis dasrulebis Sem-
deg, anu mTavar sxdomaze. aRniSnuli wesi absoluturad Tavsdeboda dispoziciurobis, 
SejibrebiTobisa da mxareTa Tanasworobis principebSi. es Tavsebadoba mokled SeiZle-
ba ase ganvmartoT: dispoziciurobis principis dros mxaris uflebaa is, Tu ras moimo-
qmedebs Tavisi uflebis dasacavad, anu misi gadasawyvetia _ gascems sarCels pasuxs Tu 
ar gascems.

dispoziciurobis principi samoqalaqo procesSi, romelic samoqalaqo materialu-
ri samarTlis erT-erT fundamenturi principis _ nebis avtonomiis sruli anareklia, 
niSnavs mxareTa Tavisuflebas gankargos TavianTi aramarto materialuri, aramed 
saproceso uflebebi.2 miuxedavad mxaris aseTi uflebebisa, es principi samoqalaqo 

2 liluaSvili, T. da sxva avtorebi (2014). samoqalaqo saproceso samarTali, wigni pirveli, gam. ̀ samarTali~. 
gv. 80.
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saproceso samarTalSi garkveul CarCoebSia moqceuli, rac imas gulisxmobs, rom zogi 
uflebis gamoyeneba mosamzadebel stadiaze sruldeba (magaliTad, sarCelze pasuxis 
gacema), zogic mTavar sxdomaze unda iqnes gamoyenebuli da a.S.

SejibrebiTobis principi, razedac aseve agebulia samoqalaqo samarTalwarmoeba, 
me-4 muxliT aris gaTvaliswinebuli. am muxlis mixedviT, mxareebi sargebloben Ta-
nabari uflebebiTa da SesaZleblobebiT daasabuTon TavianTi moTxovnebi, uaryon an 
gaaqarwylon meore mxaris mier wamoyenebuli moTxovnebi, mosazrebebi Tu mtkicebule-
bebi. mxareebi TviTonve gansazRvraven, Tu romeli faqtebi unda daedos safuZvlad maT 
moTxovnebs, an romeli mtkicebulebebiT unda iqnes dadasturebuli es faqtebi.

amdenad, saproceso kodeqsi naTlad gviCvenebs, rom moTxovnis dasabuTebisaTvis, 
uaryofisaTvis da gaqarwylebisaTvis, maT Soris mtkicebulebebisac, mxareebs aqvT 
uflebebi, da am uflebebis ganxorcielebaSi isini Tanasworni unda iyvnen. Zalian Zne-
lia davinaxoT mxareTa Tanasworoba im SemTxvevaSi, rodesac kanoni sanqciis gamoyene-
bis gziT avaldebulebs mxares Tavisi uflebis Sesrulebas.

dRes arsebuli wesi SejibrebiTobis princips arRvevs rogorc mopasuxis mimarT _ 
avaldebulebs mas, rom ufleba ganaxorcielos, aseve mosarCelis mimarTac, romelsac 
SejibrebiTobisa da Tanasworobis principebis sworad moqmedebis SemTxvevaSi, SeeZlo 
saqme moego imiT, rom mosamzadebel stadiaze mopasuxe zereled moekida Tavisi ufle-
bebis ganxorcielebas. dRevandeli wesebiT ki saqmis momzadebis stadiaze kanoni mopa-
suxes mouwodebs, rom: 

a) man `srulyofilad~ da `Tanmimdevrulad~ asaxos Tavisi mosazrebebi TiToeul
faqtobriv garemoebasa da mtkicebulebasTan dakavSirebiT;

b) miuTiTos mizezebi Tu ratom ar eTanxmeba sarCelSi moyvanil garemoebebs da
daasabuTos isini Sesabamisi argumentaciiT.

rac Seexeba mxareTa Tanasworobis princips, is aseve zemoT aRniSnuli me-4 muxliT 
aris garantirebuli, kerZod: `mxareebi sargebloben Tanabari uflebebiTa da Sesa-
ZleblobebiT daasabuTon TavianTi moTxovnebi, uaryon an gaaqarwylon meore mxaris 
mier wamoyenebuli moTxovnebi, mosazrebebi Tu mtkicebulebebi~.

amrigad, werilobiTi Sejibris dros, romelic mosamarTlis mxridan ar warmoadgens 
gadawyvetilebis gamotanis stadias, dauswrebeli gadawyvetilebis gamotanis daweseba 
fundamenturi principebis sawinaaRmdegod mimaCnia.

rogorc zeviT aRvniSneT, 2007 wlis dekemberis cvlilebebiT, 201-e muxlis me-7 
nawilSi Sesageblis warudgenlobisaTvis damkvidrda dauswrebeli gadawyvetilebis ga-
motana. amave cvlilebebiT samoqalaqo saproceso kodeqss daemata axali, 2321-e muxli, 
romlis saTauri da Sinaarsi Semdegnairad Camoyalibda: 

`muxli 2321. mopasuxis mier pasuxis (Sesageblis) warudgenlobis Sedegebi

mopasuxis mier am kodeqsis 201-e muxlis me-2 nawiliT dadgenil vadaSi pasuxis (Sesa-
geblis) warudgenlobisas, Tu es gamowveulia arasapatio mizeziT, mosamarTles zepiri 
mosmenis gareSe gamoaqvs dauswrebeli gadawyvetileba. amasTanave, mosamarTle daakmayo-
filebs sarCels, Tu sarCelSi miTiTebuli garemoebebi iuridiulad amarTlebs sasar-
Celo moTxovnas; winaaRmdeg SemTxvevaSi sasamarTlo niSnavs mTavar sxdomas, ris Se-
saxebac ecnobeba mxareebs am kodeqsis 70-e_78-e muxlebiT dadgenili wesiT. sxdomis 
Catarebis SemTxvevaSi mopasuxisagan mtkicebulebaTa miReba ar xdeba da sasamarTlo 
moismens mopasuxis mxolod samarTlebriv mosazrebebs sasarCelo moTxovnasTan dakav-
SirebiT.~
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am periodSi 201-e muxlis me-2 nawili ki sul sxva rames iTvaliswinebda, kerZod 
CamonaTvals im sakiTxebisa, rac unda gaeTvalisinebina mopasuxes Tavis werilobiT pa-
suxSi. amitomac, me-2 nawilze miTiTeba Secdoma iyo.

2010 wlis dekembris kanoniT 201-e muxlSi Sevida cvlilebebi, romlis ZaliTac me-2 
nawili Seicvala 201-e muxlis pirveli nawilis `b~qvepuntiT, romelic iTvaliswinebda 
Semdegs: `dauniSnavs mopasuxes vadas imisTvis, rom man werilobiT Seadginos Tavisi pa-
suxi (Sesagebeli) sarCelsa da masSi dasmul sakiTxebze...~. anu xarvezi gamosworda. amave 
cvlilebebiT ssk-is 2321 muxlidan amoiRes sityva `mTavari~ da datoves sityva `sxdoma~. 
amis Sedegad winadadeba ase Camoyalibda: `winaaRmdeg SemTxvevaSi sasamarTlo niSnavs 
sxdomas, ris Sesaxebac ecnobeba mxareebs...~. 

2011 wlis dekembris kanoniT, ssk-is 201-e muxlis pirveli nawilis Sinaarsi Seic-
vala: gauqmda `a~ da `b~ punqtebi. magram 2321 -e muxli 2010 wlis dekembris redaqciiT 
dRemde moqmedebs, anu 201-e muxlis pirveli nawilis `b~ punqtze miTiTeba dRes ukve 
xarvezad unda miviCnioT3.

ssk-is 2321-e muxlis Sinaarsi miuRebelia sul mcire 2 mizeziT: 

pirveli: gaugebaria Sesageblis warudgenlobisaTvis rodis gamoaqvs mosamarTles 
dauswrebeli gadawyvetileba _ mosamzadebel stadiaze, Tu saqmis arsebiTad ganxilvis 
stadiaze? termini `zepiri mosmena~ mTavar sxdomas anu saqmis arsebiTad ganxilvas uka-
vSirdeba, arada muxlis Sinaarsidan gamomdinare mosamarTle mTavar sxdomas ar niSnavs, 
ufro meti ucnauroba is aris rom mosamarTle arcerT mxares ar atyobinebs dauswre-
beli gadawyvetilebis gamotanis Sesaxeb. msgavsi wesi anu rodesac zepiri mosmenis ga-
reSe gamoaqvs gadawyvetileba moqmedebs, magaliTad, saapelacio sasamarTloSi, kerZod, 
3761-e muxlis pirveli nawilidan gamomdinare Tu zepiri mosmenis gareSe unda iqnes 
miRebuli gadawyvetileba, sasamarTlo winaswar acnobebs mxareebs amis Sesaxeb, amasTan 
mas saqmis zepiri mosmenis gareSe ganxilvis TariRis Sesaxeb gamoaqvs ganCineba. msgav-
si wesi moqmedebs sakasacio instanciaSic (muxli 408). 2321-e muxliT ki mxareebisTvis 
Setyobineba ar xdeba, amitomac es muxli amovardnilia `logikuri Tanmimdevrobidan~.

meore: dauswrebeli gadawyvetilebis gamotana xdeba ise, rom mosamarTle ar ekiTxe-
ba mosarCele mxares _ surs Tu ara dauswrebeli gadawyvetilebis gamotana. am wesis 
SemotaniT kanonmdebelma dauswrebeli gadawyvetileba gauTanabra Cveulebriv gadawy-
vetilebas rac miuReblad unda iqnes miCneuli. dauswrebeli gadawyvetileba Tavisi 
formiT, SinaarsiT da gasaCivrebis wesiT Cveulebrivi gadawyvetilebisgan sruliad gan-
sxvavebuli institutia. misi erT-erTi, sayovelTaod aRiarebuli Tviseba is aris rom 
igi gamoitaneba mxolod mxaris TxovniT da ara sasamarTlos iniciativiT. aRniSnuli 
muxlidan gamomdinare, sxdomis Catarebis Sesaxeb sasamarTlo mxolod im SemTxvevaSi 
atyobinebs mxareebs Tu sarCelSi miTiTebuli garemoebebi iuridiulad ar amarTlebs 
sasarCelo moTxovnas. aqac problema igive rCeba _ gaugebaria Tu romel sxdomas niSna-
vs mosamarTle _ mosamzadebels Tu mTavar sxdomas?

b) mosamzadebel stadiaze CaniSnul mosamzadebel sxdomaze _ mxaris gamoucxadeblo-
bisaTvis dauswrebeli gadawyvetilebis gamotanis marTebuloba

mxareTa werilobiTi Sejibris procesSi, samoqalaqo saproceso kodeqsma bolo 
etapze, gamonaklis SemTxvevaSi dauSva mxareTa Sexvedra mosamarTlesTan. am Sexvedras 
`mosamzadebeli sxdoma~ ewoda (ssk muxli 205). am muxlidan naTlad ikveTeba, Tu raSi 
mdgomareobs mosamzadebeli sxdomis arsi4. kerZod, `Tu warmodgenili werilobiTi ma-
salebi mosamarTles aZlevs varaudis safuZvels, rom mxareebma SeiZleba:

3 kanonmdeblobis xarvezze miuTiTebs, agreTve qurdaZe S. da xunaSvili n. dasaxelebuli naSromi, gv. 640.
4 literaturaSic es sakiTxi farTod aris ganxiluli, magaliTad, liluaSvili T. da xrustali v. 2007, 

samoqalaqo saproceso kodeqsis komentari, wigni meore. qurdaZe S. da xunaSvili n. dasaxelebuli naSromi.
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a) saqme morigebiT daamTavros

b) mopasuxem cnos sarCeli

g) mosarCelem uari Tqvas sarCelze

d) Tu, mosamarTlis azriT, sasamarTlo ganxilvisaTvis saqmis saTanadod momzadebis
interesi amas moiTxovs

mosamarTles SeuZlia mxareTa werilobiTi masalis miRebis Semdeg daniSnos mosamza-
debeli sxdoma...~

momzadebis etapi unda gaiaros uklebriv yvela saqmem, damoukideblad imisa, rTu-
lia Tu martivi es saqme.5 

zemoaRniSnuli wesi mianiSnebs ara mxolod mosamarTlisa da mxareebis Sexvedris 
safuZvlebze, aramed, agreTve, saqmis Sewyvetis safuZvlebzedac. kerZod:

1. Tu mosamarTle warmodgenili masalebidan CaTvlis, rom mxareebi SeiZleba mo-
rigdnen, mosamarTle niSnavs mosamzadebel sxdomas da gamoaqvs ganCineba mxareTa
morigebis damtkicebisa da saqmis warmoebis Sewyvetis Sesaxeb (ssk 272-e muxlis
`d~ punqti).

2. Tu warmodgenili masalebidan, magaliTad, Sesageblidan Cans, rom mopasuxe cnobs
sarCels, mosamarTle niSnavs mosamzadebel sxdomas da gamoaqvs gadawyvetileba
sarCelis dakmayofilebis Sesaxeb.

3. Tu mosarCele uars ambobs Tavis sarCelze, am SemTxvevaSic mosamarTle niSnavs
mosamzadebel sxdomas da gamoaqvs ganCineba saqmis warmoebis Sewyvetis Sesaxeb
(ssk 272-e muxlis `g~ punqti).

rogorc vxedavT, samive SemTxvevaSi saqmis warmoebis Sewyveta mxaris Tavisufali 
nebis gamovlenis safuZvelze xdeba, anu sasamarTlos dadgenileba gamoaqvs samoqalaqo 
saproceso samarTlis fundamenturi principis _ dispoziciurobis principidan gamom-
dinare. aRniSnuli principis mixedviT, `mxareebs SeuZliaT saqmis warmoeba morigebiT 
daamTavron, mosarCeles SeuZlia uari Tqvas sarCelze, xolo mopasuxes _ cnos sarCeli~ 
(ssk me-3 muxlis meore nawili).

amrigad, mosamzadebeli stadia, Tavisi arsidan da bunebidan gamomdinare, ise aris 
agebuli, rom mosamarTlis mxridan mxaris mimarT `dasjis~ meqanizmis gamoyeneba gau-
gebrobad unda yofiliyo miCneuli. miuxedavad amisa, `dasjis~ meqanizmi samoqalaqo 
saproceso kodeqsSi mainc iqna Semotanili. misi Semotana gaamarTles imiT, rom arake-
Tilsindisieri mxaris mxridan aRkveTiliyo saqmeTa ganxilvis gaWianureba. erTi Sexed-
viT, Tundac praqtikosi iuristis TvaliT, aRniSnuli meqanizmis danergva gamarTlebu-
lia _ arasapatio mizeziT ar gascem sarCelze pasuxs _ gamotanili iqneba dauswrebeli 
gadawyvetileba, riTac aRikveTeba saqmis ganxilvis gaWianureba. es wesi damkvidrda 
samoqalaqo saproceso kodeqsSi Setanili 2007 wlis 15 dekembris cvlilebebiTa da da-
matebebiT, kerZod, ssk-is 201-e muxlis me-7 nawilSi. 

rac Seexeba mosamzadebeli stadiis mosamzadebel sxdomaze dauswrebeli gadawyve-
tilebis gamotanas, es wesi sasamarTlo praqtikaSi damkvidrda 2010 wlis 15 dekembers 
ssk-is 229-e muxlis pirvel nawilidan sityva `mTavari~-s amoRebis Semdeg. aRniSnuli 
muxlis pirveli da meore nawili dRes asea Camoyalibebuli: 

1. Tu sasamarTlo sxdomaze ar gamocxaddeba mosarCele, romelsac gaegzavna Setyo-
bineba am kodeqsis 70-e-78-e muxlebiT dadgenili wesiT, mopasuxis Suamdgomlobis

5 liluaSvili, T., xrustali, v. dasaxelebuli komentari, muxli 200, gv. 359.
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safuZvelze sasamarTlos SeuZlia gamoitanos dauswrebeli gadawyvetileba sar-
Celis dakmayofilebaze uaris Tqmis Sesaxeb

2. Tu mopasuxe ar moiTxovs dauswrebeli gadawyvetilebis gamotanas, sasamarTlos 
gamoaqvs ganCineba sarCelis ganuxilvelad datovebis Sesaxeb, rac ukavSirdeba 
276-e da 278-e muxlebiT gaTvaliswinebuli Sedegebi. Tu mopasuxe sarCelis ganu-
xilvelad datovebis winaaRmdegia, sasamarTlo gadadebs saqmis ganxilvas. mosar-
Celis ganmeorebiT gamoucxadeblobis SemTxvevaSi sasamarTlo gamoitans dausw-
rebel gadawyvetilebas.

saerTod, samoqalaqo saproceso kodeqsis XXIV Tavi _ dauswrebeli gadawyvetileba 
_ Sinaarsobrivad isea agebuli, rom sityva `mTavari~-s amoReba mas mainc ar aigivebs 
sasamarTlos mosamzadebel sxdomasTan. es kargad Cans 229-e muxlis Sinaarsidanac, rom-
lis pirveli nawili exeba mosarCelis gamoucxadeblobis Sedegs, xolo meore nawili ki, 
pirveli nawilidan gamomdinare, mopasuxis or uflebas: a) ar moiTxovos dauswrebeli 
gadawyvetilebis gamotana mosarCelis winaaRmdeg da b) ar iqnes gamotanili ganCineba 
sarCelis ganuxilvelad datovebis Sesaxeb. amrigad, es aris erTi muxlis ori ganuyo-
feli nawili.

zemoaRniSnuli orive nawili rom mxolod mTavar sxdomas exeba, Cans Tavad wesSi 
arsebuli frazidanac: `sasamarTlo gadadebs saqmis ganxilvas.~ am frazaSi gamoyenebu-
li terminebi naTlad mianiSnebs rom isini mTavar sxdomas, anu saqmis arsebiTad gan-
xilvis stadias exeba. magaliTad, `saqmis ganxilva~ mosamzadebel sxdomaze ar xdeba. 
am sxdomaze gansaxilveli araferia, iq mosamarTle mxolod arkvevs da azustebs ssk-
is 205-e muxlidan gamomdinare zogierT sakiTxs. amave muxlSia miTiTebuli, rom `Tu 
mosamar Tlis azriT, sasamarTlo ganxilvisaTvis saqmis saTanadod momzadebis inte-
resebi amas moiTxovs, mosamarTle uflebamosilia...~ amdenad, samoqalaqo saproceso 
kodeqsSi es termini, romelic xSirad gamoiyeneba, mxolod mTavar sxdomas ukavSir-
deba.

igive SeiZleba iTqvas sityva `gadadeba~-zec, romelic aseve mxolod mTavar sxdo-
maze saqmis arsebiTad ganxilvas ukavSirdeba da ara mosamzadebel sxdomas. magaliTad, 
ssk-is 190-e muxlis Tanaxmad: 1. Tu Segebebuli sarCeli aRZruli da miRebulia saqmis wi-
naswari momzadebis damTavrebis Semdeg, mosarCelis TxovniT an sasamarTlos iniciativiT 
SeiZleba am saqmis ganxilvis sxva droisaTvis gadadeba.

212-e muxli, romelic exeba sasamarTloSi wesrigis darRvevisaTvis pasuxismgeblobas. 
am muxlis me-10 nawiliT: am muxliT gaTvaliswinebuli patimrobis Sesaxeb saqmis ganxil-
visas sasamarTlo dakavebul pirs acnobebs saqmis ganxilvis drosa da adgils. mxaris ga-
moucxadebloba ar iwvevs sxdomis gadadebas.

216-e muxli ki saerTod ganmartavs Tu ra moiazreba `gadadeba~-Si da `gagrZele-
ba~-Si. maTi Sinaarsi migvaniSnebs imaze rom sityva `gadadeba~ da `gagrZeleba~ mxolod 
mosamzadebeli stadiis dasrulebis Semdeg anu mTavar sxdomaze gamoiyeneba.

amrigad, ar SeiZleba gadavdoT mosamzadebeli sxdoma, saWiroebis SemTxvevaSi is 
SeiZleba mxolod Tavidan CavniSnoT.

rac Seexeba termins ̀ sasamarTlo sxdoma~ _ samoqalaqo saproceso kodeqsis analizi 
iZleva imis aRniSvnis safuZvels, rom is upiratesad mTavar sxdomasTan mimarTebaSi 
gamoiyeneba. 

sasamarTlo praqtikis Seswavla gviCvenebs, rom zogjer mosamarTlis mier gamo-
tanil dauswrebel gadawyvetilebaSi gamoyenebulia termini `mTavari (mosamzadebeli) 
sxdoma~. aseTi termini samoqalaqo saproceso kodeqsisTvis ucnobia, amitom gaugebari 
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xdeba Tu romel stadiaze iqna miRebuli dauswrebeli gadawyvetileba? miTumetes, Tu 
is arc gadawyvetilebis Sinaarsidan ikveTeba.

garda zemoT aRniSnulisa, mosamzadebel sxdomaze gamotanili dauswrebeli gadawy-
vetilebis gasaCivrebis problemac dgeba. magaliTad, Tu mxare gaasaCivrebs dauswrebel 
gadawyvetilebas im motiviT, rom mas gamoucxadeblobisaTvis sapatio mizezi qonda, 
rogor warimarTeba viTareba: saCivris dakmayofilebis SemTxvevaSi sasamarTlo Tavidan 
CaniSnavs mosamzadebel sasamarTlo sxdomas? 

amrigad, swori iqneba, Tu sasamarTlo praqtika mxaris gamoucxadeblobisaTvis 
mosamzadebel sxdomaze ar gamoitans dauswrebel gadawyvetilebas, miTumetes, rom amis 
safuZvels ar iZleva arc samoqalaqo saproceso kodeqsi da arc mosamzadebeli stadiis 
buneba.

Tu gadavxedavT sazRvargareTis qveynebis kanonmdeblobas, zemoT ganxiluli Zi-
riTadi problemuri normebi Zalian gavs latviis samoqalaqo saproceso kodeqss6. am 
kodeqsis 150-e muxlis Tanaxmad:

1. Tu mxare sapatio mizezis gareSe sasamarTlos mier dadgenil vadaSi ar warmoad-
gens Sesagebels, dadgenil vadaSi ar upasuxebs mosamarTlis moTxovnebs, mosa-
marTles ufleba aqvs daajarimos 50 latiT7

2. Tu mxare, sapatio mizezis gareSe ar gamocxaddeba mosamzadebel sxdomaze, mosa-
marTles ufleba aqvs daajarimos 50 latiT.

3. Tu mopasuxem ar warmoadgina Sesagebeli da sapatio mizezis gareSe ar gamocxad-
da mosamzadebel sxdomaze, sasamarTlos ufleba aqvs gamoitanos dauswrebeli
gadawyvetileba.

rogorc zemomiTiTebuli wesidan Cans, msgavsad saqarTveloSi moqmedi wesisa, 
mosamarTle piradi iniciativiT Rebulobs dauswrebel gadawyvetilebas. magram sa-
qarTveloSi moqmedi wesisgan gansxvavebiT, erTdroulad unda arsebobdes ori gare-
moeba: Sesageblis warmoudgenloba da sapatio mizezis gareSe mosamzadebel sxdomaze 
gamoucxadebloba. Tumca, Tu gavaanalizebT amave kodeqsis 149-e muxls-mosamarTlis 
moqmedeba sasamarTlo ganxilvisaTvis saqmis momzadebis mizniT da 1491 muxls-mosamza-
debeli sxdoma, zemoT dasmuli igive kiTxvebi gagviCndeba am muxlebis mimarTac. gasaT-
valiswinebelia is faqtoric, rom mosamzadebeli sxdomis Catareba, latviis samoqalaqo 
saproceso kanoniT, msgavsad qarTuli wesisa ar aris savaldebulo.

daskvna

mosamzadebel stadiaze dauswrebeli gadawyvetilebis gamotanasTan dakavSirebu-
li sakiTxis kvlevam dagvanaxa, rom samoqalaqo saproceso kodeqsSi 2007-2011 wlebSi 
ganxorcielebuli cvlilebebi ar iyo saTanadod Seswavlili da gaazrebuli. aRniS-
nulma garemoebam xeli Seuwyo dauswrebeli gadawyvetilebis gamotanis safuZvlebis 
arasworad gafarToebas. garda amisa, zogierTi terminis cvlilebebis Sedegad gauqme-
bam pirveli instanciis sasamarTlo praqtikaSi Seqmna ramdenime araswori precedenti, 
rodesac dauswrebeli gadawyvetileba mosamzadebel sxdomazec iqna gamotanili. 

zemoaRniSnulidan gamomdinare, saWirod mimaCnia mosamzadebel stadiaze Sesageb-
lis warudgenlobisaTvis da mosamzadebel sxdomaze mopasuxis gamoucxadeblobisaTvis 
gauqmdes dauswrebeli gadawyvetilebis gamotanis wesebi. 

6 latviis samoqalaqo saproceso kanoni, 2010 wlis mdgomareobiT,https://likumi.lv/ta/id/50500-civilprocesa-likums/
redakcijas-datums/2010/02/01

7 latviaSi latebi moqmedebda 2014 wlis 1-el ianvramde, Semdeg damkvidrda erTiani evropuli valuta _ 
evro.
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