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ucxouri samarTali da zemdgomi instanciis 
sasamarTloebi saerTaSoriso kerZo samarTalSi

Sesavali

saerTaSoriso kerZo samarTlis procesSi ucxouri samarTlis gamoyenebis efeq-
turoba damokidebulia imaze, ramdenad sworad da SeiZleba iTqvas delikaturad imoq-
medeben zemdgomi sasamarTloebi qvemdgomi instanciis mier ucxouri samarTlis gamoye-
nebiT miRebuli gadawyvetilebebis Semowmebisas. 

pirveli instanciis sasamarTlo uflebamosilia ucxouri samarTlis gamoyenebiT saqme 
ganixilos arsebiTad, zemdgomi sasamarTloebi ki amowmeben gamotanili gadawyvetilebis 
kanonierebasa da safuZvlianobas. amasTan, aRsaniSnavia rom ucxo qveynis samarTlis 
normebis arsis gansazRvris procesSi maT gansxvavebuli SesaZleblobebi gaaCniaT. Tuki, 
pirveli instanciis sasamarTlo ar aris SezRuduli ucxouri normis Sinaarsis dadgenis 
xerxebSi da SeuZlia am mizniT mimarTos sxvadasxva wyaroebs, zemdgomi sasamarTloebi, 
rogorc wesi, floben mxolod saqmis masalebsa da ucxo qveyanaSi Sesabamis samarTalze 
gamoqveynebul informacias. inglisel mecnier fentimans miaCnia, rom pirveli instanciis 
mosamarTlisaTvis ufro advilia ucxouri samarTlis dadgena, radgan mas xelewifeba 
mowmeTa da specialistebis dakiTxva.1 germaneli kolizionisti Saki ki aRniSnavs: `ucx-
ouri samarTlis gamoyenebis kanonierebis Semowmebisas zemdgomma sasamarTlom TavSeka-
vebuloba unda gamoiCinos, raTa gaufrTxildes sakuTar avtoritets, radgan didia imis 
albaToba, rom ucxour normas araswori interpretacia mieces.~2 

mocemul sakiTxze msjelobisas, upirveles yovlisa, unda gaverkveT SesaZlebelia 
Tu ara gamotanili gadawyvetilebis gasaCivreba ucxouri samarTlis gamoyenebis, arga-
moyenebis an arasworad gamoyenebis safuZvliT. sakiTxi didad aris damokidebuli ucx-
ouri samarTlis kvalifikaciaze faqtis Tu samarTlis kategoriad. radgan, inglisSi 
ucxouri samarTali `faqtia~ amitom, gadawyvetileba SeiZleba gasaCivrdes saapelacio 
an sakasacio wesiT.3 amasTan dakavSirebiT, inglisur iuridiul literaturaSi aRniS-

1  Fentiman, R. (1998) Foreign Law in English Courts. Pleading, Proof and Choice of Law, Oxford , 48,49.
2 Шак. Х., 2001. Международное гражданское процессуальное право. Москва. cт. 317-319. magaliTad, frangul sa-

samarTlo praqtikaSi arsebobs SemTxvevebi, roca zemdgomi sasamarTlo maSinac ki ambobda uars ga-
daexeda im ucxo normis interpretaciisaTvis, romelic misi samarTlebrivi sistemis msgavsi iyo. mag; 
1958 wlis 4 noembris gadawyvetilebiT, safrangeTis sakasacio sasamarTlom uari Tqva gaekontrolebina 
franguli normis identuri, belgiis samoqalaqo kodeqsis 313-e muxlisaTvis micemuli ganmarteba da 
ganacxada, rom am interpretaciis gakeTeba qvemdgomi sasamarTloebis eqskluziur funqcias warmoadgen-
da. International Encyclopedia of Comparative Law. Volume III, Private International Law, Chapter 14, Zajtay, I. (1972). The 
Application of Foreign Law, 37. 

3 zog SemTxvevaSi inglisuri saapelacio sasamarTlo iZulebulia Secvalos pirveli instanciis 
sasamarTlos gadawyvetilebebi. roca mosamarTle ganixilavs ucxouri kanonmdeblobis interprtaciis 
sakiTxs, problemis gadaWris mizniT, profesiuli gamocdilebisa da samarTlebrivi unarebis gamoyenebiT, 
is aucileblad Seiswavlis mtkicebulebas. mag, 1999 wlis MCC Proceeds v Bishopsgate Investment Trust plc saqmeSi, 
saapelacio sasamarTlom Camoayaliba Tavisi damoukidebeli mosazreba niu-iorkis samarTlis normebis 
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naven, rom Tumca saapelacio sasamarTlo Cveulebriv ar ganixilavs qvemdgomi instanci-
is mier faqtisaTvis micemul Sefasebas, magram man unda Seamowmos qvemdgomi sasamarT-
los mier ucxouri samarTlis gamoyenebis Sedegebis siswore.4 

im qveynebSi, romelTa samarTlebrivi sistema ucxour samarTals aRiarebs `samar-
Tlis~ kategoriad, zemdgomi sasamarTlos mier pirveli instanciis gadawyvetilebis 
Secvlis safuZveli materialuri samarTlis normebis araswori gamoyeneba da maTi ar-
sebiTi darRvevaa. materialuri samarTlis normebi ki darRveulad iTvleba, Tu sa-
samarTlom ar gamoiyena kanoni, romelic unda gamoeyenebina; gamoiyena kanoni, romelic 
ar unda gamoeyenebina; arasworad ganmarta kanoni. bunebrivia, gaCndeba kiTxva ra saxiT 
SeuZlia zemdgom instancias gadaamowmos magaliTad, gamoyenebulia Tu ara konkret-
ul saqmeSi is ucxo kanoni, romelic koliziuri normis miTiTebiT eqvemdebareboda 
gamoyenebas an mosamarTlem xom ar mimarTa im ucxour normas, romelic ar unda gamoy-
enebuliyo. aseTi Semowmebis ganxorcieleba mxolod im SemTxvevaSia SesaZlebeli, roca 
zemdgomi sasamarTlos mosamarTleebma ician ucxouri samarTali. 

zemdgomi instanciebis zedamxedveloba ucxouri samarTlis gamoyenebaze 

aRniSnul sakiTxTan dakavSirebiT, evropis qveynebSi arsebobs gansxvavebuli mid-
gomebi. zogierT qveyanaSi umaRles sasamarTlo instanciebs ufleba aqvT gaakontro-
lon mosamarTleTa mier ucxo qveynis samarTlis gamoyenebis siswore, zog SemTxvevaSi 
ki sakasacio instancia am SesaZleblobas moklebulia. 

niderlandebSi, uzenaes sasamarTlos gamoaqvs gadawyvetileba mxolod samarTlis 
da ara faqtebis sakiTxis Sesaxeb, xolo qvemdgomi sasamarTlos mier ucxouri samarT-
lis gamoyeneba ganixileba, rogorc faqtis sakiTxi. amitom, uzenaesi sasamarTlo ar au-
qmebs ucxouri samarTlis araswori gamoyenebiT miRebul gadawyvetilebas. gamonakliss 
warmoadgens SemTxvevebi, roca qvemdgomi sasamarTloebi gadawyvetilebaSi uTiTeben, 
rom gamoyenebuli ucxouri da holandiuri samarTlis sistemebi konkretul sakiTxTan 
mimarTebiT ar gansxvavdeba. maSin miRebuli gadawyvetileba kanonieri unda iyos holan-
diis samarTlebrivi sistemis safuZvelze da swored am kanonierebis Semowmebaa SesaZ-
lebeli sakasacio wesiT uzenaesi sasamarTlos mier. mag, 2005 wels ganxilul saqmeSi 
uzenaesma sasamarTlom miiCnia, rom qvemdgomi instancia sworad moiqca, roca mxolod 
holandiuri kanonis Sefaseba ganaxorciela, radgan iranuli da holandiuri samarTali 
ar gansxvavdeboda gansaxilvel sakiTxTan dakavSirebiT.5 

germaniaSi, ucxouri samarTali samoqalaqo saproceso kanonmdeblobis mixedviT 
ar eqvemdebareba Semowmebas. samoqalaqo saproceso kodeqsis 545-e muxlis Tanaxmad, 
samarTlebrivi sakiTxebis saapelacio wesiT gasaCivreba germaniis umaRles federal-
ur sasamarTloSi mxolod federaluri kanonis darRvevis safuZvliTaa SesaZlebeli. 
germaniis umaRlesi sasamarTlos mier es norma ganmartebuli iqna im gagebiT, rom 
gadasinjva ar SeiZleba efuZnebodes ucxouri samarTlis darRvevas, maSinac ki, Tu is 
germanuli kanonmdeblobis moTxovnebs Seesabameba. aRniSnul interpretacias germaniis 
umaRlesi instanciis sasamarTlo dRemde aRiarebs (ucxouri samarTlis argadasinjvis 
principi).6

ucxouri samarTlis gamoyenebisa da interpretaciis sakiTxi mxolod or gansaz-
Rvrul SemTxvevaSi xdeba franguli sakasacio instanciis gadasinjvis obieqti. erTi, 

Sesaxeb da saqmis faqtebze pirveli instanciisagan gansxvavebuli daskvnebi Camoayaliba. Rogerson, P. (2013). 
Collier’s Conflict of Laws, Cambridge University Press, Fourth Edition, 47.

4 North P. M. Fawcett J.J. Chesire and North’s Private International Law. 13th ed 1999,108. 
5 The Application Of Foreign Law In Civil Matters In The EU Member States And Its Perspectives for The Future, PART I, Legal 

Analisis, Swiss Institute of Comparative Law, Lausanne 2011,380. https://www.isdc.ch/ 
6  Hausmann, Rainer Pleading and Proof of Foreign Law - a Comparative Analysis, The European Legal Forum (E) 1-2008, 2
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roca uzenaesi sasamarTlo akontrolebs ganmartebis dros xom ar daamaxinja (uxeSi 
interpretacia misca) saapelacio sasamarTlom ucxouri kanonis Sinaarsi. Tumca, am 
safuZvliT gadawyvetilebebis gauqmeba Zalze iSviaTad fiqsirdeba. da meore gamon-
aklisi, romelic sul ufro mniSvnelovani xdeba sasamarTlo praqtikaSi _ im safuZ-
vlebis gadaxedva, rasac saapelacio sasamarTlos gadawyvetileba efuZneba. gamomdin-
are iqedan, rom precedenturi samarTali mosamarTlisagan moiTxovs gamosayenebeli 
ucxo uri samarTlis Sinaarsis dadgenas, marTlac rom saWiroa gakontroldes mo-
samarTlem gadadga sakmarisi nabijebi Sinaarsis dasadgenad Tu ara. am mizniT ki, gad-
awyvetilebis safuZvlebis gadaxedva is instrumentia, romelsac sakasacio instancia 
iyenebs.7 

Sveicariis umaRlesi federaluri sasamarTlo amowmebs xom ar daarRvies qvem dgomma 
sasamarTloebma saerTaSoriso kerZo samarTlis normebi imiT, rom ucxouris nacvlad 
sakuTari samarTali gamoiyenes an piriqiT. erT-erT gadawyvetilebaSi umaRlesma fed-
eralurma sasamarTlom ganacxada, rom kantonis sasamarTlom ucxouris nacvlad Svei-
caruli samarTlis gamoiyenebiT Secdoma dauSva, Tumca aucileblobas aRar warmoad-
genda saqmis xelaxla gansaxilvelad dabruneba, radgan naTeli iyo ucxouri samarTlis 
gamoyenebiTac miRebuli gadawyvetileba msgavsi iqneboda.8 

daniaSi ucxo qveynis kanonmdeblobis gamoyenebasTan dakavSirebuli sakiTxebi, ga-
saCivrebis zogadi wesebis Tanaxmad, SeiZleba gaxdes apelaciis safuZveli. uzenaes sa-
samarTloSi mimarTvis dasaSvebi da savaraudo safuZvlebia: ucxouri samarTlis ar-
gamoyeneba, arazusti interpretacia, araswori gamoyeneba, gamoyenebaze uaris Tqmis 
arasaTanado dasabuTeba, Sesabamisi koliziuri normis darRveva da a.S.9

erT-erT saqmeSi, pirveli instanciis sasamarTlom saqmis gansaxilvelad mimarTa 
daniis kanonmdeblobas, uzenaes sasamarTloSi ki mxare amtkicebda, rom saqmis gada-
sawyvetad sasamarTlos holandiuri samarTliT unda exelmZRvanela. uzenaesma sa-
samarTlom es moTxovna uaryo da daniuri samarTali gamoiyena. amasTan isic dasZina, 
rom SesaZloa gamosayenebeli namdvilad holandiuri samarTali iyo, Tumca qvemdgomi 
instanciis mier am saqmis ganxilvisas arcerTma mxarem ar waradgina raime saxis infor-
macia relevanturi holandiuri samarTlis Sesaxeb.10

CexeTis respublikis saproceso kanonmdeblobis Tanaxmad, saapelacio sasamarT-
los ufleba aqvs gadaxedos saqmis faqtobriv garemoebebs, maT Soris ucxouri 
samarTlis gamoyenebis sakiTxs da Tavad miiRos gadawyvetileba. umetes SemTxvevaSi, 
aseve SesaZlebelia saapelacio sasamarTlos gadawyvetilebebis gasaCivreba uzenaes 
sasamarTloSi. ucxouri kanonmdeblobis araswori gamoyenebisaTvis gasaCivrebis sa-
varaudo safuZvlebi kanoniT ar aris gawerili. rac saSualebas iZleva SeuzRudavad 
iarsebos gasaCivrebis sxvadasxva winapirobam, rogoricaa ucxouri samarTlis arga-

7  Treatment of Foreign Law - Dynamics towards Convergence? Ius Comparatum – Global Studies in Comparative Law,Volume 
26,Yuko Nishitani Editor,Springer 2017 p.176, 177

8 didi xnis ganmavlobaSi Sveicariis umaRles federalur sasamarTlos miaCnda, rom mas ar SeeZlo, ro-
gorc ucxouri koliziuri, iseve materialuri samarTlis normebis Sinaarsis Seswavla. samecniero lit-
eraturaSi gamoTqmuli mosazrebiT, am principis gamoyenebisas ori garemoeba unda ganesxvavebinaT. er-
Tis mxriv, roca kantonis sasamarTlo ikvlevda ucxo koliziuri kanonmdeblobis normebis Sinaarss, 
umaRlesi federaluri sasamarTlo SezRuduli iyo qvemdgomi instanciis mier gakeTebuli daskvnebiTa 
da ganmartebiT. xolo, meore mxriv, Tu es ukanaskneli ucxo koliziursamarTlebrivi normebis arss ver 
adgenda, maSin umaRlesi sasamarTlo uyoymanod iyenebda an interpretirebas ukeTebda maT, Tuki Svei-
caruli samarTlis gamoyeneba amaze iyo damokidebuli. International Encyclopedia of Comparative Law. Volume III, 
Private International Law, Chapter 14, Zajtay, I. (1972). The Application of Foreign Law, 31,34, 39.

9 The Application Of Foreign Law In Civil Matters In The EU Member States And Its Perspectives for The Future, PART I, Legal 
Analisis, Swiss Institute of Comparative Law, Lausanne 2011, 132.

10  Treatment of Foreign Law- Dynamics towards Convergence? Ius Comparatum- Global studies in Comparative Law,Yuko Nishi-
tani Editor volume 26,Springer 2017. 142
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moyeneba, araswori gamo yeneba, arazusti interpretacia, relevanturi koliziuri 
normis darRveva da a.S.11 

israelis samarTlebrivi sistema ucxour samarTals faqtobriv kategoriad akval-
ificirebs. aqedan gamomdinare, roca ucxouri norma SecdomiT gamoiyeneba, saapela-
cio instancia ar ereva qvemdgomi sasamarTlos mier gakeTebul daskvnebSi. garda im 
SemTxvevebisa, roca qvemdgomma sasamarTlom ugulebelyo misTvis wardgenili Sesa-
bamisi mtkicebulebebi, an saxezea aSkara SecdomiT miRebuli, araswori gadawyvetile-
ba. sasamarTlo praqtikaSi arsebobs SemTxvevebi, roca zemdgomma sasamarTlom ga-
monaklisi saxiT, neba darTo mxares warmoedgina ucxour samarTalze damatebiTi 
mtkicebuleba. magaliTad, erT-erT saqmeSi, saqmis ganmxilvelma mosamarTlem zepir 
mosmenamde uaryo im mxaris sarCeli, romelsac Semdgom ukve uzenaesma sasamarTlom 
misca ufleba warmoedgina eqspertis daskvna gamosayenebeli samarTlis Sesaxeb. am 
SemTxvevaSi, pirveli instanciis sasamarTlo Secda gadawyvetilebis miRebisas, roca 
miiCnia, rom ucxouri kanonmdebloba gansaxilvel davas saerTod ar warmoSobda. 
wardgenilma eqspertulma dasvnam ki aCvena, rom ucxouri kanonmdeblobis Tanaxmad, 
sarCeli ar unda uaryofiliyo. amdenad, uzenaesma sasamarTlom gasaCivreba dasaSve-
bad miiCnia, saqalaqo sasamarTlos daavala mieRo eqspertuli daskvna, saqme arsebiT-
ad ganexila da gadaewyvita.12 

rac Seexeba sakiTxs, dasaSvebia Tu ara saqarTveloSi sasamarTlo gadawyvetilebis 
zemdgom instanciaSi gasaCivreba ucxouri samarTlis gamouyenlobis an araswori gam-
oyenebis safuZvliT, unda iTqvas, rom amisTvis raime dabrkoleba ar arsebobs qarTuli 
samoqalaqo saproceso kodeqsis 393-e muxlis Sesabamisad. aRniSnuli muxlis mixedviT, 
sakasacio saCivari SeiZleba efuZnebodes mxolod imas, rom gadawyvetileba kanonis 
darRveviTaa gamotanili. saqarTvelos saerTaSoriso kerZo samarTlis Sesaxeb kanon-
Si arsebul saproceso normebSi pirdapir ar aris asaxuli ucxo qveynis samarTlis 
normis araswori gamoyeneba, maTi gamouyenlobis an araswori ganmartebis SemTxvevaSi 
sakasacio saCivris aRZvris safuZvlebi. Tumca, am Sedegamde misvla savsebiT SesaZle-
belia. saerTaSoriso kerZo samarTlis Sesaxeb kanonis me-3 muxlis Tanaxmad, sasamarT-
lo valdebulia ucxouri samarTlis normebis Sinaarsi daadginos maTi oficialuri 
ganmartebis, gamoyenebuli praqtikisa da Sesabamisi ucxouri saxelmwifos doqtrinis 
gaTvaliswinebiT. amgvarad, ucxouri samarTali kvalificirdeba, rogorc samarTali. 
amave dros, rogorc zemoT aRvniSneT, saproceso kanonmdebloba ganixilavs material-
uri an saproceso samarTlis normebis darRvevas an araswor gamoyenebas, rogorc up-
irobo safuZvels sasamarTlo gadawyvetilebis Secvlis an gauqmebisaTvis. amitom, iseve 
rogorc sxva qveynebSi, saqarTvelos ssk-is 393-e muxlSi gamoyenebuli cneba ̀ kanoni~ ar 
unda iqnas gagebuli viwrod, mxolod saqarTvelos kanoniT, aramed unda gafarTovdes 
misi mniSvneloba im SemTxvevaSic, Tu qarTuli sasamarTlo iyenebs ucxour samarTals. 
Sesabamisi darRvevis SemTxvevaSi ki am muxliT unda moxdes sakasacio saCivris aRZvra. 
13 amdenad, ucxouri samarTlis normebis araswori gamoyeneba aris sasamarTlo gad-
awyvetilebis Secvlis an gauqmebis safuZveli.

daskvna

xSirad Seqmnili garemoeba arc ise saxeiroa zemdgomi sasamarTloebisaTvis. umetes 
SemTxvevaSi, rodesac isini ar eTanxmebian gasaCivrebul gadawyvetilebebs, mosamarTle-
TaTvis savaldebuloa ucxouri samarTlis codna, Tumca aseT codnas SesaZloa arc ki 

11  The Application Of Foreign Law In Civil Matters In The EU Member States And Its Perspectives for The Future, PART I, Legal 
Analysis, Swiss Institute of Comparative Law, Lausanne, 2011,118.

12 Compagnie francaise de participation v Shmuel Flatto Sharon Treatment of Foreign Law- Dynamics towards Convergence? Ius 
Comparatum- Global studies in Comparative Law,Yuko Nishitani Editor volume 26, Springer 2017 

13 gamyreliZe, s. (2000). saerTaSoriso kerZo samarTlis Sesavali. gam. bona kauza, Tb, gv. 82.
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flobdnen. amasTan, zemdgom instanciaSi axali dokumentebis wardgenis SesaZlebloba 
arsebiTad SezRudulia. amave dros, sasamarTlo praqtikaSi aris magaliTebi, roca zem-
dgomi sasamarTlo iswrafvis ucxouri samarTlis gamoyenebisaken, maSin roca qvemdgomi 
Tavs aridebs mis gamoyenebas. sinamdvileSi, zemdgomi sasamarTloebis SesaZleblobebi 
Seasrulon Semmowmeblis funqcia, roca ucxouri samarTlis normebis safuZvelze ga-
motanili gadawyvetilebaa gasaCivrebuli, sakmaod SezRudulia. 
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